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Introduction

As organisations expand their
capabilities, and continue

to grow across geographies,
they are confronted with newer
challenges and risks such as
enhanced scrutiny from
regulators, increased litigations
from customers and stakeholders,
and various uncertainties arising
from economic uncertainties in
the world. These challenges
translate into complex claims,
involving substantial financial
losses to organisations.

For the fourth quarter of 2023,
Marsh clients saw a variety of
claims under their Directors &
Officers Liability, Employment
Practices Liability, and their
Commercial General Liability
insurance policies. These clients,
multinationals operating across
the spectrum of territories and
businesses, experienced unique
and large losses with various
challenges under the insurance
policies where insurers raised
concerns such as delayed
notifications, lack of insurer’s
consent towards settlement and
myriad other concerns.

We attempt to provide you brief
summaries of some of our
contentious liability claims
through the Sixth Edition of our
flagship Liability Claims Bulletin.

In this bulletin, we focus on seven
insightful scenarios, including
challenges, solutions, and our
learnings on the way.

As a leading global broker, Marsh
continues its commitment to
achieving the best outcomes for
its clients, advocating clients’
interests, and securing maximum
claim settlements.



Employment Practices Liability Insurance (EPLI) Claims

1. Workplace discrimination and retaliation

INSURED - An Indian Global Information Technology Company

BACKGROUND - An ex employee (claimant) filed a complaint before the Equal Employment
Opportunity Commission (EEOC) against the insured on grounds of discrimination owing to
their sex, pregnancy, and subsequent retaliation at work place. The employee alleged that
they were subjected to hostile work environment, and filed a complaint before the US
District Court of Texas.

CLAIM AMOUNT - Settlement of USD 45,000 approx. / INR 37 lakhs approx. + Defence
costs of USD 54,000 approx. / INR 45 lakhs approximately.

POLICY TYPE - EPLI

CHALLENGES RAISED BY INSURER -

* Delay in intimation: The case was initially closed by EEOC. When a complaint was filed
before the District Court, the insurer was notified, almost one year after the matter was
made known to the insured.

* Non-disclosure in proposal form: This incident was not disclosed in the proposal form
at the time of renewal, despite being in the insured’'s knowledge.

* No consent of insurer: 50% of the defence costs were incurred without consent of the
insurer.

* Policy exclusion: Insurer denied to extend cover towards ‘lost wages’ forming part of
the settlement agreement between the parties.
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MARSH’S CONTRIBUTION -

+ Since there were multiple policy breaches, insurer agreed to apply an allocation of
25% towards the total claim amount.

* Marsh successfully represented to the insurer that the component of ‘lost wages’
must in fact be treated as damages since it formed a part of the overall damages.

CLAIM OUTCOME - USD 6,700 approx. / INR 6 lakhs approx.(net of deductible).

KEY LEARNINGS -

* Accurate disclosures: Clients must respond to the information requested in the
proposal form with utmost caution. Any incorrect disclosures or non-disclosures of
known matters altogether can lead to denial of a claim.

* Notification of circumstances: All matters which may potentially give rise to a claim
should be notified to the insurer as caution, to avoid any breach of policy terms and
conditions.
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Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.



2. Wrongful dismissal of employees

INSURED - An Indian Global Information Technology Company

BACKGROUND -

« Disciplinary actions taken against certain ex-employees (claimants) of the insured
eventually led to their dismissal.
+ These claimants filed various litigations alleging illegal dismissal against the insured.

CLAIM AMOUNT - USD 700, 000 approx./INR 6 cr. approx. (Damages & defence costs)

POLICY TYPE - EPLI

CHALLENGES RAISED BY INSURER -

+ Delay in intimation, due to which insurer/ reinsurer was not given appropriate opportunity
to associate in the defence of the claim.

« Separate deductibles for each of the notified claims, instead of considering the claims as
related.

* The policy does not extend cover towards separation pay. For the matters where breakups
of these damages were not available, insurer applied a 30% allocation towards uncovered
components.
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MARSH’S CONTRIBUTION -

* Marsh successfully argued that the litigations were initially stagnant, and hence no
substantial information was available to notify the claim. Besides, the insured had acted
in a prudent manner, and no prejudice was caused to the insurers.

* Application of deductible: Since all the claims arose from the same wrongful act, one
policy deductible shall apply. Insurer agreed to this approach.

@

CLAIM OUTCOME - USD 660, 000 approx. / INR 5.5 cr. approx. (net of policy deductible)

KEY LEARNINGS -

« Insurer's right to associate in defence should not be denied.
+ EPLI Policy does not cover severance pay/separation pay. Thorough understanding of
the policy inclusions and exclusions is advisable.

Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.



3. Wrongful termination

INSURED - Indian Multinational IT Services & Consulting

BACKGROUND -

An ex-employee (claimant) in the insured’s UK office filed a claim before the Watford
Employment Tribunal, UK against the insured and their Group Chief Human Resources Officer
alleging unfair dismissal, discrimination and harassment because of their sex and/or race.

CLAIM AMOUNT - USD 1.5 million approx. / INR 13 cr. approx.

POLICY TYPE - D&O (EPLI)

CHALLENGES RAISED BY INSURER -

+  Prior and pending claim: The action before the Employment Tribunal was following an
internal grievance and appeal raised by the claimant and these events preceded inception
of the policy.

+ Non-disclosure in proposal form: Insured did not disclose the matter in the proposal form
while the internal investigation in relation to the said grievance remained ongoing.

+ No consent: Engagement of multiple counsels, and initiation of settlement negotiations
without the insurer’s prior consent.
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MARSH’S CONTRIBUTION -

*  We successfully contended that a claim for the purposes of the policy arose only when
the claimant approached the Employment Tribunal; and that the insured did not foresee
a routine internal grievance evolving into a claim before the Tribunal.

+  We were able to convince the insurer that neither the engagement of a counsel nor the
settlement reached between the parties caused any prejudice to the insurer.

@

CLAIM OUTCOME - Full settlement of USD 800,000 approx. / INR 7 cr. approx. (net deductible)

KEY LEARNINGS -

* Notification: Notify claims and any claim like situations to the insurer prudently. Any
known matters which may lead to a claim should be promptly notified as a circumstance
and also disclosed in the proposal form.

* Insurers to associate in defence: Ensure that the insurer is informed and aligned with
the defence strategy and settlement discussions.

Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.



Directors and Officers (D&O) Liability Insurance Claims:
4. CBl inquiry initiated against D&O

INSURED - Indian Pharmaceutical Company

BACKGROUND -

A CBI inquiry was initiated against directors and officers of the insured alleging that the said
individuals offered bribes to seek certain procedural waivers in relation to an ongoing clinical
trial of the insured company. The authorities levelled charges under the Indian Penal Code
and Prevention of Corruption Act.

CLAIM AMOUNT - USD 250,000 approx. / INR 2 cr. approx. towards defence costs.

POLICY TYPE - D&O

CHALLENGES RAISED BY INSURER -

* No consent: Lawyers were engaged and costs were incurred without insurer’s prior written
consent.

* Reasonability of costs: As per the insurer, the rates quoted by the lawyers were high and
unreasonable. The insurer also questioned the rationale behind engaging multiple senior
counsels. Since the briefing lawyer was a retainer, costs are not covered.
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MARSH’S CONTRIBUTION -

* Necessity to engage senior counsels: Marsh convinced the insurer of the urgency and
sensitivity associated with the matter which led to the said engagements without consent.

* Retainership: Insured could provide separate invoices for the matter which were accepted
by insurer.

* On account payments: Considering the matter is still ongoing, insurer agreed to pay on
account payment of the reasonable costs.

@

CLAIM OUTCOME - USD 180,000 approx. / INR 1.5 cr. approx. (net of deductible)

KEY LEARNINGS -

* Consent: Insurer’s written consent prior to incurring any costs or admitting any liability is
a condition precedent under the policy, which must be complied.

* Retainer agreements: In case of retainer agreements with lawyers, in the event of an
insurance claim, clear bifurcation and documentation should be made available to the
insurer to ease reimbursement of such costs under the policy.

Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.



5. Criminal complaint filed against D&O

INSURED - Indian e-Commerce Company

BACKGROUND -

A complaint was filed by a buyer registered on the insured’s website in the police
station against 2 directors of the insured in connection with abduction and theft by
seller registered on the insured’s website. The insured received two notices under the
Criminal Procedures Code requiring both the directors of the insured to be present and
provide certain information in the police station. Subsequently the insured found out
that FIR had been filed against one of the directors.
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Defence costs were incurred when petitions for quashing of FIR were filed in court in
director’'s name.

CLAIM AMOUNT - USD 28,000 approx. / INR 23 lakhs approx. towards defence costs.

POLICY TYPE - D&O

CHALLENGES RAISED BY INSURER -

Allocation of costs: The insured proposed an allocation of 33% towards the defence
costs incurred owing to the fact that the individuals were named in the matter merely
as representatives of the company.

MARSH’S CONTRIBUTION -

Marsh was able to contend that since the allegations levelled were against the individuals,
and litigation was instituted against them and not the company, allocation was baseless.

CLAIM OUTCOME - USD 26,000 approx. / INR 22 Lakhs approx. as full and final settlement
(net of deductible)

KEY LEARNINGS -

Coverage: The D&O policy extends coverage towards any claims arising out of a ‘wrongful
act’ of the directors/officers. The policy does not respond to any liability of the insured
entity.
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Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.



Commercial General Liability (CGL) Insurance Claims
6. Product defect

INSURED - Indian Multinational Plastic Manufacturer

BACKGROUND -

The insured was engaged by their customer for the supply of plastic films. The
customer complained that the material supplied to them led to breakage and line
stoppage. Resultantly, the insured incurred losses on account of their own faulty
material and the customer’s loss on account of using the faulty material.

CLAIM AMOUNT - USD 2 million approx. / INR 17 cr. approx.

POLICY TYPE - CGL

CHALLENGES RAISED BY INSURER -

+ The surveyor questioned why the defect in the material provided was not noticed
during the quality checks of the insured.

« The surveyor sought details of the salvage arising out of the damaged material
provided to the customer.

©O©®O® © e

MARSH’S CONTRIBUTION -

*+  We reasoned with the surveyor that the quality checks were performed by the insured on
a sample basis of the initial layers of the product and no defect was noted.

*+ Theinsured also explained that the salvage quote was not available since the insured’s
customer sold to local scrap buyers.

)

CLAIM OUTCOME - Full policy limit of USD 200,000 approx. / INR 2 cr. approx.
(net of deductible)

KEY LEARNINGS -

The insured was in a position to substantiate their claim with prompt responses, and
sufficient corroboration through submitting adequate documentation which led to
speedy resolution of the claim.

Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.



7. Product defect

INSURED - Indian Manufacturer of Auto Ancillaries

BACKGROUND -

The insured supplied pistons to their customer. The customer reported engine seizures
due to piston scuffing. The insured’s customer had to then carry out inspection of all
the engines fitted with the pistons supplied by the insured, and rework upon certain
engines which had seized.

CLAIM AMOUNT - USD 900,000 approx. / INR 7 cr. approx.

POLICY TYPE - CGL

CHALLENGES RAISED BY INSURER -

« In order to carry out the engine investigation and inspection, the insured had to procure
various instruments and testing kits, and the surveyor sought investigation/inspection
reports in relation to each of these tests.

+ The surveyor also sought the insured’s clarification towards documentation in relation to
this incident, specifically in relation to demand letter from the customer, proofs of delivery
of the said pistons, transportation chain, statement of account of the customer etc.
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MARSH’S CONTRIBUTION -

We assisted the client with the exhaustive submission to the various requisites sought by
the surveyor. We also assisted the surveyor with identifying the relevant coverages under
the policy.

@

CLAIM OUTCOME - Full policy limit of USD 600,000 approx. /INR 5 cr. approx. (net of
policy deductible)

KEY LEARNINGS -

Product Guarantee and Recall claims demand a meticulous documentation process with
surveyors/loss adjusters. We recommend that clients maintain appropriate records not
only of the product delivered, but also of all the measures taken and costs incurred
subsequent to receiving any demand from a customer.

Disclaimer: The final outcome of a claim notified under an insurance policy is subject to the facts and circumstances of each
claim, and the policy terms and conditions. Hence, the scenarios provided in this bulletin should be used only for reference
purposes, and not be used as precedents.
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Disclaimer: Marsh India Insurance Brokers Pvt. Ltd. is a subsidiary of Marsh McLennan. This document is not intended to be taken as advice
regarding any individual situation and should not be relied upon as such. The information contained herein is based on sources we believe
reliable, but we make no representation or warranty as to its accuracy.

Insurance is the subject matter of the solicitation. For more details on risk factors, terms and conditions please read sales brochure
carefully before concluding a sale.

Prohibition of Rebates — Section 41 of the Insurance Act, 1938; as amended from time to time: No person shall allow or offer to allow, either
directly or indirectly, as an inducement to any person to take or renew or continue an insurance in respect of any kind of risk relating to
lives or property in India, any rebate of the whole or part of the commission payable or any rebate of the premium shown on the policy, nor
shall any person taking out or renewing or continuing a policy accept any rebate, except such rebate as may be allowed in accordance with
the published prospectuses or tables of the insurer. Any person making default in complying with the provisions of this section shall be
punishable with a fine which may extend to ten lakh rupees.

Marsh shall have no obligation to update this publication and shall have no liability to you or any other party arising out of this publication or
any matter contained herein. Any modelling, analytics, or projections are subject to inherent uncertainty, and the Marsh Analysis could be
materially affected if any underlying assumptions, conditions, information, or factors are inaccurate or incomplete or should change. Any
statements concerning actuarial, tax, accounting, or legal matters are based solely on our experience as insurance brokers and risk
consultants and are not to be relied upon as actuarial, accounting, tax, or legal advice, for which you should consult your own professional
advisors. The information contained herein is based on sources we believe reliable, but we make no representation or warranty as to its
accuracy. Except as may be set forth in an agreement between you and Marsh, Marsh shall have no obligation to update the Marsh Analysis
and shall have no liability to you or any other party with regard to the Marsh Analysis or to any services provided by a third party to you or
Marsh.

Marsh makes no representation or warranty concerning the application of policy wordings or the financial condition or solvency of insurers
or reinsurers. Marsh makes no assurances regarding the availability, cost, or terms of insurance coverage. All decisions regarding the
amount, type or terms of coverage shall be your sole responsibility. While Marsh may provide advice and recommendations, you must
decide on the specific coverage that is appropriate for your particular circumstances and financial position.

Marsh India Insurance Brokers Pvt. Ltd. having corporate and the registered office at 1201-02, Tower 2, One World Center, Plot-841, Jupiter
Textile Compound Mills, Senapati Bapat Marg, Elphinstone Road (W), Mumbai 400 013 is registered as a composite broker with Insurance
and Regulatory Development Authority of India (IRDAI). Its license no. is 120 and is valid from 03/03/2024 to 02/03/2027. CIN:
U66010MH2002PTC138276. Copyright 2024 Marsh India Insurance Brokers Pvt Ltd. All rights reserved. Compliance IND-20240227A



