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Welcome to the Risk Insights: Senior Living & LTC podcast, hosted by Tara Clayton with Marsh’s Senior Living & Long-term Care Industry Practice. Tara, a former litigator and in-house attorney, speaks with industry experts about a variety of challenges and emerging risks facing the industry.

Tara Clayton  

Welcome to Risk Insights Senior Living and Long Term Care. I'm your host, Tara Clayton. I'm going to start today's episode off a bit differently than others. Before we get to our fantastic guests joining me today, I first want to set the stage for our discussion with a scenario. Picture that you're inside an assisted living community. 
A resident sees a nurse aide passing by in the hallway. He asks for assistance toileting. The aide says the community is short staffed and they need to go help another resident, but will be back. After about 10 minutes, the resident gets up to go to the bathroom on his own. In the process, he falls in the doorway of the bathroom. A nearby aide hears the fall and responds to the resident. Within minutes, the resident's daughter happens to stop by for her weekly visit and as she's about to turn the corner in the hallway outside her father's room, she overhears two staff members discussing an incident, saying how they are too busy to cover all of their residents. The daughter enters the room and finds her father on the floor. 
He is conscious and tells his daughter what happened, including the comment the aide made when he requested assistance, but he says that he should have waited for assistance. The daughter requests a meeting with the executive director, who shows up 10 minutes late to their scheduled meeting. During the meeting, the executive director seems distracted, blames the resident for not using the call light to request help, and at one point laments how hard it is to find enough good staff. The daughter leaves the meeting feeling worse than when she showed up. So let's keep this scenario in mind as we get this episode started. Unfortunately, we know this type of fall incident is not uncommon what we see on the claim side, and we're going talk today to better understand the impact this type of claim can have on residents, families, the community staff as well as the community as a whole. 
With that, I'm excited to be joined by our guest today to talk about communication and resolution programs, also known as CRP. And we're going to talk about how a CRP can help better manage the scenarios and others like it. Joining me today for this discussion are two industry experts. First we have Dr. Tom Gallagher, executive director with the Collaborative for Accountability and Improvement. Tom, thanks for joining today. 
Dr. Tom Gallagher  
It's great to be here. 
Tara Clayton

And then next we have Austin Elkin. He is the senior Care Practice leader with Berkshire Hathaway Specialty Insurance. Austin, thanks for joining. 

Austin Elkin

Thanks for having me, Tara. Looking forward to participating.

Tara Clayton

Awesome. Thanks, guys. Well, Tom, I know you quite well, gotten to know you quite well over the last probably couple of years now at this point. But can you tell our listeners a little bit more about your background and experience in CRP? 

Dr. Tom Gallagher 

Of course. So I am a general internal medicine physician and researcher based here at the University of Washington School of Medicine where I've been for the last 23 years. And I've devoted my career to trying to figure out how can we respond more effectively to when something's gone wrong in healthcare as it turns out that our natural instincts, just as human beings, oftentimes lead us astray and end up making difficult situations much worse. And in the process of that work, we and others have helped develop what are known as communication and resolution programs, which we'll be talking about today. And that could be a really helpful way of responding to a challenging incident such as this one. 
Tara Clayton
Awesome. Thanks, Tom. Austin, same I've known you for quite some time, but can you tell our listeners a little bit about your background and experience in senior living in the CRP area? 
Austin Elkin
Sure. Thanks, Tara. So I've been at Berkshire Hathaway Specialty for a little over 12 years and I've been leading the senior care practice since the beginning of 2020, you know, working with senior care operators, managers, owners all over the country during that time. You know, we've been underwriting insurance for senior living and long-term care communities as a company since about 2014. And I also have experience underwriting acute care hospitals and other types of medical facilities. So, you know, we see these incidents like the one you described occur, you know, more often than we'd all like. And I think, you know, Tom's point, I think finding a way to better respond to these incidents will be helpful to all of us. 
Tara Clayton
Thanks, Austin. Totally agree. So we have said communication resolution program and or CRP several times now. We're all very familiar with that phrase, that concept. But I think it would be really helpful, Tom…. Can you kind of just start with explaining and highlighting what is a communication resolution program? 
Dr. Tom Gallagher  
Well, I learned very early in my medical school and residency training that when things don't go well in health care, we oftentimes don't know how to respond. We feel uncomfortable with what happened, we feel embarrassed, ashamed. We worry about litigation. And oftentimes we don't end up sharing much information about what
happened with the patient, their family. When we do try to have conversations with them, it often seems to make things go worse. And that adds to the suffering of everyone who's involved, not just the patient and their family or in the senior care context, the resident. But it makes things so much worse for the clinicians and the staff who are involved, the organizations. 
So about 25 years ago, people started experimenting with taking a more transparent approach, a more proactive approach, trying rather than looking the other way to really lean in when there's a problem and trying to be much more proactive. Early on, that was a focus on, well, when something goes wrong, what should we tell the resident and their family? Is it OK to apologize? Those were programs that focused on this concept of disclosure. Those were followed by programs that added an element of, well, we should tell the patient and family what happened. And if what happened was due to an error or system failure, perhaps we should make a proactive offer of financial or non-financial resolution rather than waiting for the patient or family to file a lawsuit. Those were known as disclosure and offer programs. 
And over time, the field recognized when something goes wrong, we need a much more holistic, integrated and proactive approach. And that's what a communication and resolution program is. It has several key elements. There's a heavy emphasis on early event identification, either through voluntary incident reporting or other ways of detecting that something has gone wrong because we can't respond to events that we don't know about. And then once we're aware that there's been a problem, focusing on transparent, empathic, thoughtful, ongoing communication with the resident and the family. And that's the communication part of communication and resolution program, really sharing with them the facts about what happened and as we analyze the incident, what we learned about what caused it and how we're going to keep it from happening again. So early event reporting, ongoing communication, really good event analysis, care for the team. 
When I've been involved in harm events, big or small, they're really embarrassing and upsetting for providers. And my typical response was to do what I think most healthcare practitioners do, which is put your head down and think I guess this is just what happens and move on to the next patient. And we know that's not good for the health care professionals, the staff who are involved. And it's clearly none of us would want to be the next patient that individual rounds on. We talked about the financial and non-financial resolution. It turns out when you look broadly at harm events, only a small proportion of them, probably 8 to 10%, are due to an error or system failure. Where making a proactive offer of financial or non-financial resolution would be appropriate. 
But for all incidents, really thinking carefully about how can we try to make things right for the resident and the family and then lastly really trying to make the process as resident- and family-centered as we can. So those are the different individual elements of a communication and resolution program. Many organizations have some of those pieces in place, but the trick is really making sure that all those elements are present and they're hardwired to work together effectively when something has gone wrong. 
Tara Clayton
You kind of, I think in a roundabout way answered this already, but just you knowing a lot of processes that exist in senior living today. Most companies have either like a complaint or a grievance process. How is CRP different? Because I could hear, I can hear someone say, well, we have a grievance process, right? That's how we're alerted when there's been, you know, either a delay or service failure and you know, or incidents as well. How is, how is CRP different than an existing grievance process? 
Dr. Tom Gallagher  
Well, CRP is highly proactive. Rather than sitting back and waiting for the resident or family to file a complaint or grievance or you know, sitting back and waiting for a malpractice lawsuit. Communication and resolution programs are proactive. They search out incidents and problems and then try to respond to them in really a proactive, transparent, but a disciplined and thoughtful way. An effective communication resolution program does not mean rushing to the bedside or rushing to the resident's room in this case and sharing everything that you might know, you could know you're thinking about. It's a really thoughtful and disciplined process because over time we've learned that sharing too much information or sharing inaccurate or speculative information is in many respects just as harmful as sharing no information at all. 
So it's coupling this focus on transparency and proactivity with really a thoughtful, disciplined process to make sure we get the response right. 
Tara Clayton
Tom, I want to keep going with this misinformation piece. It kind of leads me into the next question. Austin, I think I'm going to come to you. In our last podcast episode, I had a great conversation with two litigators in our space talking about the current litigation environment. One of the areas that they discussed was this impact of miscommunication between staff and families and how we see that play out in litigation. I think the scenario that we kicked this episode off with highlights some of this miscommunication that Tom's talking about, and I can see where there can cause a lot of issues. But, Austin, let me start with you and your perspective of what went wrong in the scenario that we started with from a miscommunication standpoint. 
Austin Elkin
Yeah, I mean, I think, you know, where we kicked it off is we immediately saw miscommunication occur that potentially leads to, you know, a misunderstanding about the situation and potentially, you know, more ramifications down the road. The resident saw a staff member in the hallway, asked for assistance, and the first thing the staff member said is that they were short staffed and they were going in to help another resident. You know, in that instance, the staff member could have said, I'm going to assist another resident. Please hit your call light, you know, or I'll be back to see you. 
Right to the comment about being short staffed in and of itself gives the resident information and potentially misinformation about the scenario that the facility is operating under that, of course, is going to upset a resident's family, and create this sort of understanding or thought that, you know, I didn't get this assistance because the
management, the facility hasn't properly staffed as they should. That continues as the scenario sort of plays out, right. The daughter comes, she hears this same comment, both from two staff members that she overhears in the hallway, and then again from her father who repeated the comment. And, you know, so it just further sort of snowballs that original comment down the road, right? 
And I think, you know, frontline staff sometimes maybe out of frustration or, you know, to sort of Tom's point, right. When something occurs, you know, they're feeling stressed too. They know this guy just fell. And I think people have a natural tendency to want to try to shift blame if they can. And so that's kind of where people think about, right. I would have done this if somebody else had created a scenario for me that would have allowed me to do it. You know, I guess what a lot of people don't understand in those instances is, you know, that in and of itself will create more problems for even you down the road. Right? 
And so I think that's a big area where that miscommunication sort of plants a seed that then can lead to a misunderstanding, a next act where, hey, you know what, we're upset. Dad did fall. Maybe he did sustain an injury, or maybe he falls later, stays at the facility, falls a couple weeks later. We all know that falls are very prevalent, you know, in this place, in this business, and it's the No. 1 driver of claims frequency. So as people age, they're going to fall more. This is why they've moved into your facility. So it shouldn't be unexpected that this does occur. But when you have these instances occur, people start to go, oh, well, you know, they fell because the facility is short staffed and that's not why they fell. Right. Then the daughter obviously has the opportunity to speak with the executive director about it. And I don't know if we want to get into that now or later, but you know, obviously there were more issues that then occur with how that executive director meets with and talks to the daughter. And I think to the point that Tom made, you know, one key thing about this is really being proactive, right? And that helps you out in so many ways. One, I guess even on the front end, right, being proactive with your staff before anything ever occurs, to know things you should not say or share or discuss, you know, publicly, broadly in front of your residents. That may not actually be true. 
You know, maybe the staffing was, the ratios were high that day and they just happened to have a couple things going on. You know, it's tough to know those circumstances. But then obviously when somebody does fall, knowing that did occur, which, you know, we had an aide out in the hallway who heard the fall, they responded in this instance. So that hopefully at least gets reported up and isn't unknown. Let's say when the doctor calls the executive director and then maybe they go, I have no idea what you're talking about. It allows the facility to investigate the incident that occurred, the event that occurred, and you know, see, was there something that we could have done, you know, should we make an intervention with this resident? 
Should we send them out and then figure out what happened and ultimately proactively respond to the daughter in an appropriate way, hopefully show up to that meeting on time, be prepared and say the right things. And I think those are the types of steps that ultimately can lead to a more positive outcome from a claims perspective, litigation perspective. I think the hope, right, is that you address it well, you help the family understand that things are going to occur and they're not necessarily the facility's fault when they occur. You know, in this instance, the resident probably has been told, you know, hit your call light when you need help. They didn't do that. Right. 
And not to say that we want to have this conversation and try to shift blame to the resident like I just talked about, but educating the family on what's happening, what the realities are, you know, how best to manage these things, and hopefully the response, you know, brings us to a place where the daughter feels that we are doing our jobs well, she is satisfied with the care that we're delivering, and there is no need to try to, you know, make a claim, seek some financial, you know, restitution from us, anything like that. And then obviously, we don't even have to get into the litigation aspects of it, which I'm sure we will at some point here soon. 
Tara Clayton
Yeah, no, thanks, Austin. And Tom, I want to dig into here in a little bit from the lens of CRP. What would have been a more effective way for this to have played out if a CRP process had been used? But just kind of curious if you have anything to add related to some of the miscommunication, mishaps from the scenario that jumped out at you. 
Dr. Tom Gallagher  
Communication and resolution programs are really about a commitment not just to proactivity and transparency, but to accountability and to open communication. And that goes in multiple directions. We're wanting an environment where not only do we communicate effectively with residents and families when there's a problem, but we want an environment where staff, if they have concerns, feel like they can raise their hand, share their concerns, and that will hear those and respond in a thoughtful way. This is really important because you have to ask yourself, well, why did the aide tell the resident, we're short staffed, and I'll be back. 
It likely came out of their mouth because this is an aide who's been concerned that the facility is short staffed, may have said something about it to the administration, might have felt like they didn't get a response to their concern, or might have been so intimidated that they didn't raise their concern. But it's on their mind, and without the ability to surface that and let the aide share their concerns with the management and respond to that. This is the ineffective communication that results because the aide is frustrated, thinks that they're short staffed, and blurts out this not helpful thing that sort of sets off this whole cascade. 
So when you think about an effective communication resolution program, it's about that whole culture of leaning into problems, creating a safe environment where everyone can say, I'm not sure if something's quite right here and get an effective response. The only other thing I'll note at this point in time, having been a healthcare practitioner
for a long time, I can say that our initial impression of what happened when something goes wrong and why it happened is almost always at a minimum, incomplete. And sometimes it's totally wrong. And so part of the training that goes into a communication and resolution program, part of the discipline, is helping staff realize this. What I think happened may not be quite right here. I need to wait. I shouldn't speculate, I shouldn't guess, I shouldn't make offhanded comments. 
I need to wait until folks with the right expertise can look at what happened and really get to the root causes. As Austin said, it's likely that staffing played no role in this particular fall. But once the staff member, the aide, has implied that this was a problem, or I guess they said it overtly, didn't they? It really, as they say, it's hard to unring that bell. So part of the discipline is really making sure that all of the staff realize when there's a problem, we shouldn't make assumptions about what happened, but wait until a careful event review has been conducted. 
Tara Clayton
Thanks, Tom. And I remember you've said at some point, one of the many conversations we've had, there's this human instinct that we want to find, we want to give the answer to something. And I think that plays into the well, I've seen this before. I've, you know, I've said this before. So this is what happened in this situation and those false assumptions and the damage it can create. Tom, I'm curious, you know, you've been working with CRP in the broader healthcare space for quite some time now and I think it would be helpful to know kind of from that experience, where have you seen CRP be successful? And that will help us kind of understand its place in senior living. 
Dr. Tom Gallagher  
It's a really exciting time in the field of communication and resolution programs. You're right that this work started in acute and ambulatory care and within that started largely at large academic medical centers that were self-insured. Those were the ones. Places like the University of Michigan, like Stanford, like the Lexington, Kentucky VA. They were really the pioneers that sort of took this notion of transparency, open communication, good event review, proactive financial, non-financial resolution when the event was due to an error, system failure and figured out how to put that into practice. Over the last several years, as more and more evidence has come out that this approach of CRP has all sorts of benefits. We've seen hundreds of organizations in the acute and ambulatory care space working on implementing one of these programs. 
And most of the evidence addresses the issue of does being more open increase liability costs? Because that was a huge concern when this work started. And it's kind of natural to think, well, if we're just, you know, if we're more open with patients and families, when there's a problem, surely we're going to get sued more. And the evidence is really clear that isn't what happened. The communication and resolution programs, when they're operated well, either don't have a negative effect on liability costs and many places see significant improvements in their liability costs. And that actually makes a lot of sense. Austin already hinted at this because we know why do patients and residents and families sue? They oftentimes sue because they feel like no one would tell them what happened. The organization doesn't seem to care about what happened. 
They didn't seem to implement any lessons learned. So in the aggregate, you can implement a communication and resolution program in healthcare environments and see beneficial effects on liability outcomes. But that's not the only benefit. They clearly are big drivers of trust with residents and families and with staff. They're important ways of improving the quality of healthcare. Because if we just make the same mistake over and over again, there's no learning and improvement. Plus they help drive this culture of accountability and transparency that really is central to not only patient and family trust, but the trust of the broader community that we're an effective self-regulating organization. And the daughter, when she left the meeting feeling worse than when she showed up, it's fundamentally a breach of trust. Feeling like I can't count on this organization to take good care of my dad. 
I don't think I trust what they're saying. When that trust is damaged, it is really hard to restore it. 
Tara Clayton
Tom, that's fantastic information. I want to pull one part from the benefits that you talked about and focus kind of in on that for a second. You mentioned, you know, initially there were, there are concerns about, well, this is just going to increase the number of lawsuits that we have coming in. Right? Like we're going to families and saying, hey, this happened, let's talk about it. That's just going to create, you know, more and more litigation. And I'm curious, Austin, from the insurance carrier side, you knowing that probably is a thought anytime we're being transparent with information, is that going to either result in more litigation? Is it going to cause, you know, more problems? Problems in the middle of litigation because we provided information? What's the perspective that. 
That you as an insurance carrier have on the use of CRP and impacts that you've seen from a claim standpoint? 
Austin Elkin
I kind of alluded to it before, but I think the first impact where it starts is what is the opinion that's being formed by the resident, by their family, what's the feeling that they're getting based on what has occurred, how they hear about it, what they hear about it, etc. And I think, you know, as we said before, being proactive, acknowledging if something did occur, as Tom said, understanding why it occurred and being truthful and supplying truthful information, I think goes a long way in how the families feel about what is happening. I think, too, it also, you know, from a broader perspective, from, you know, potentially the next event that may occur with the resident perspective, it gives the organization an opportunity to communicate with the family. 
And I think anytime you have that touch point, it's very important to take advantage of it because, you know, we're dealing with people who are at end of life, their, you know, health is deteriorating, and they're going to continue to have more difficulty as they age. Right. Depending on the setting we're talking about and, you know, the scenarios, assisted living, it may be that this resident ultimately one day has to transition to a higher level of care. And that's a conversation going to have what's difficult with the family, just letting them know that daily reality. And so I think it just helps overall bolster the relationship between hopefully the facility and the family. That, I think can be very helpful. But, you know, leaving them with a good feeling about, you know, we've acknowledged what happened, we're doing what we can. 
If something did occur or be, you know, be frank, that something did not occur. 
Or what behaviors we need to reinforce on the resident side, maybe, you know, in a positive way, in the appropriate way to hopefully prevent something like this from happening, I think are very important. You know, the example I always like to give when we have these discussions is, you know, everybody's had this experience. You know, you go. You go to a restaurant, you go anywhere, and something gets messed up with your order. You know, you leave more upset when they don't acknowledge it. They say, I don't know what you're talking about, or, you know, they do nothing. If they come, you know, comp your meal or give you something, you end up leaving, you know, feeling much better. You know, you don't go, leave a bad review, let's say. 
You know, obviously the stakes are a little higher here, I think, getting to the thing of sharing information and to sharing too much information. Does it hurt you in litigation? I think the problem that we typically have in the senior care world, unfortunately, is that, you know, documentation is often not as good as we'd like it to be. And when it gets into defending a claim and potentially litigating a claim, we rely on documentation to be able to defend that
claim, tell our story. In the absence of that documentation, it's really up to somebody to fill that void with a story that gets created. 
If all you have is that… the aide made a comment that we’re short staffed, you know, and you have documentation that doesn't support that they were seeing the resident that often, you know, we can probably put those two things together and that's what the plaintiff counsel is going to spin up and tell. And, you know, it's a somewhat believable story. We've got, you know, the two most sympathetic types of plaintiffs are, you know, babies and young children and elderly people. Right. So we're already dealing with, you know, the deck sort of stacked against us for who we're trying to defend ourselves against in terms of what jury perception is. So there's going to be this absence of information that often occurs. 
That void is going to get filled with a story that doesn't help us and that we have to defend in general. And so I think there's also discovery that occurs in the litigation process where whatever facts do exist are going to come out. Right. The more likely, you know, if we've been forthcoming with this information and as much as we can be, I think that helps really, from the beginning to the end. The family feels better. They feel like we understand what's happening, we're responding, we're trying to, you know, make changes. If we get to the point where there is litigation, it's likely that information is going to come out anyways, or if it doesn't exist, then, you know, the void is going to be filled by a story that we have to defend against anyway. 
So personally, as an insurer, you know, I think there's very little downside in most instances to, you know, being more forthcoming with information. Obviously, if we've done something critically wrong or we are truly you know, severely short staffed or whatever the scenario is where we made a critical error in putting the wrong person to care over residents. That's going to be a problem for us. The sooner we can identify that makes us better. We can just try to get that claim resolved. You know, that could be a piece of information where you might not want to tell the company. Yeah, we only had one person working a day actually. Right. So there is a little bit of nuance to it, but I think in most cases sharing and being forthcoming with information is very helpful. 
And I think, as Tom said, you know, CRP is a holistic thing where we want to understand, you know, how to communicate and what to communicate. Right. Get to the facts and communicate what's appropriate. 
Tara Clayton
Austin, your comment about most of this is going to come out in discovery anyways makes me think about, you know, this. In this scenario, if we didn't have a, we didn't implement a CRP process and it sent. Because it sounds like this meeting with the executive director doesn't sound like a lot of investigation went into what happened. Not a lot of information. So two years later when the claim comes in, you're pretty much stuck with the narrative that the aides gave of we’re understaffed and that automatically creates a causal connection. Even though, as we've talked about that it's not necessarily, even if it's true, that it's a causal connection to someone falling vs. having the CRP process. 
I think in real time gives you that narrative of what really happened to counter that false assumption narrative that was given, which is a lot easier for a jury to get their heads around. OK, in real time, this is what happened vs. this is a story a defense attorney is telling me two years later when witnesses can't remember anything. But yet you want me to believe that this other story happened. So I think totally agree with you on the discoverability piece. 
Austin Elkin
Well, I think the other thing that's important. Right. Thinking about the realities of senior living community, is that, you know, it is oftentimes somewhat of a transient, you know, employment situation with a lot of the care aides. You know, obviously the goal is to have a lot of, you know, long-term staff with you, but we know that's just not the reality. And so, you know, when you get two years down the road and let's say a claim does occur and you are litigating it at that point, you know, one, as you said, what does the staff even remember? You know, two, if they're not with you anymore. What circumstances did they ultimately leave under? And what is their sort of opinion of you and how are they going to maybe remember their story or tell their story in the future? Right. 
Getting back to Tom's comment about the proactivity, you know, proactive nature of this, that's why it's so important to do that investigation in more real time and understand. And we really haven't even talked much about the executive director, but in that instance, I mean, straight off the bat, right. They didn't even show up to the meeting on time. What is that? What message does that sort of send to the daughter? We just had this instance where somebody didn't show up for her father because they were short staffed. And now the person that runs the entire facility doesn't show up for the daughter because, well, now if I'm the daughter, I just would assume it's because they're short staffed and they're doing something. 

And then obviously not having any sort of seemingly not having any knowledge of what occurred or interest in it, you know, that those are things that are very low-hanging fruit to try to improve and it can change that experience and then ultimately change, hopefully the outcome or prevent in this case, a claim from being the outcome. 
Tara Clayton

As we wrap up Part 1, a few themes really stand out. Communication and Resolution Programs are proactive by design—they help teams identify events early, respond in a timely way, and communicate with residents and families in a transparent, empathetic, and disciplined manner. And as we saw in our scenario, even a few offhand comments or a delayed, distracted response from leadership can quickly create a narrative that’s hard to undo.
We also heard why CRPs aren’t just about saying more—they’re about saying the right things at the right time, avoiding speculation, supporting emotions, and building trust while the facts are being reviewed. When that happens, organizations can strengthen relationships, learn from events, and potentially reduce the likelihood and severity of claims.
In Part 2, we’ll shift from the ‘why’ to the ‘how’— learning what effective CRP communication can look like in real life, where organizations typically get tripped up, and what it takes to implement a program that’s consistent and sustainable. Stay with us for Part 2 of our conversation.
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